In French legal terminology, one generally opposes "punitive damages" to "compensatory damages." Compensatory damages repair the victim's injury, as if he or she had incurred no loss at all. They are sometimes just symbolic or token sums. In this school of thought, the indemnification must in no way be enrichment for the victim. Contrary to compensatory damages, punitive damages are outrageous sums awarded in excess of compensatory damages to punish a party for outrageous conduct.
For a long time now, punitive damages have been a common law specialty. The US Supreme Court repeats again and again that the US Constitution imposes certain limits, limits that forbid only "grossly excessive" punitive damages. 2 Let us give you a recent example: in a case tried on February 20, 2007 , the representative of a certain Jesse Williams, who died from smoking cigarettes manufactured by Phillip Morris, was awarded $821,000 in compensatory damages, and $79,5 million in punitive damages. One major question that could have been debated in court was whether this 100-to-1 ratio constituted a "grossly excessive" amount. 3 Despite constitutional limits, punitive damages are still fairly easily awarded in the US, as well as in other common law countries. In France, however, and in civil law countries, punitive damages are generally prohibited because they are considered the sovereignty of criminal proceedings. One of the questions then is: are punitive damages awarded by a US court contrary to French public policy or enforceable in France?
This concept of public policy encompasses a number of rules of law of vital importance to the French legal system: the French rule of law under consideration here is that only compensatory damages would be appropriate in civil lawsuits. This is called the principle of "full compensation for losses" (principle of "réparation intégrale" in French). See Honda Motor Co. v. Oberg, 512 U.S. 415, 432. 3 See Philip Morris U. S.A. v. Williams, 549 U.S. __ (2007) . For procedural reasons, the U.S. Supreme Court did not answer this question.
After having determined the application of US law, a French judge may decide to ignore the US law, and simply apply the French law instead. In other words, would the judge apply his or her forum law -the lex fori -on the grounds of public policy? 5 Would a US judgment awarding punitive damages be enforced in France, or be barred from enforcement on the grounds of public policy?
The purpose of this presentation is to demonstrate that current French law no longer totally condemns punitive damages; there appears to be a gradual change in France's attitude.
Despite this ambivalence, there are reasons to believe that in the near future punitive damages may gain more acceptance in French law.
The traditional French view of punitive damages may be isolating France from other EU countries. This is probably the reason why there is so much discussion in the French domestic legal arena about reforming France's position. Recent developments in private international law could also foster such an outcome.
Let us then first discuss French isolation (II), then move on to modern domestic law discussion (III), and finally turn to the private international law perspective (IV).
II.ISOLATING TRADITION
France's tradition on punitive damages seems to be isolating the French legal system from the rest of the world. When one steps out of the French microcosm and observes the global picture, one realizes that there is not just France in the world… And there are reasons to believe that there is perhaps another path to follow. But let's first discuss the traditional French approach, and then try to see how it fits in with a comparative overview.
A.Traditional Approach
The dilemma as to whether French public policy should oppose a US decision awarding punitive damages has not yet been addressed by the courts. Therefore, could the principle of full compensation for losses be considered part of French public policy in private international law? One reason to say "no" to that may be that tort law is not a ballpark where public policy plays regularly.
6
A specific example of this was that non-compensation of moral prejudice was judged in conformity with French public policy. Actually, the exception of public policy does not operate only in the area of choice of law. It is also of significant operation in the area of recognition and enforcement of foreign judgments. Cass. civ. 30 mai 1967 , Rev. crit. DIP, 1967 Cass. civ. 15 déc. 1969 , JDI 1971 Rev. crit. DIP 1971, p. 512 however, that punitive damages are different. They are awarded in excess of full compensation for losses. In the example we give, the damages were not only insufficient (moral prejudice was not repaired), but also in no way did damages exceed the strict compensation for losses. Due to the absence of any case law specific to punitive damages, French academics still consider punitive damages as contrary to public policy. 8 This has also been the opinion of other continental EU Member States, but it seems to be eroding….
B.Comparative Overview
A comparative overview of developments outside of the US concerning punitive damages recently showed that EU Member States are breaking away from their traditional position.
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Germany for example, is revisiting their opposition to punitive damages, 10 despite a well-known 1992 decision that refused to enforce punitive damages from a California court on the grounds that it violated German public policy.
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Research also reveals that Spanish courts are less and less reluctant to enforce awards of punitive damages. These examples signal a change in the way other European countries view awards of punitive damages and ultimately may lead to greater enforcement 12 . Of course, these examples merely demonstrate a tendency and should be handled with care.
But should the tendency accelerate, international competition between legal orders may encourage France to follow or maybe even jump-start the trend. Before we turn to private international law, we should go back to the roots of the issue and discuss modern French domestic law discussion.
III.MODERN DOMESTIC LAW DISCUSSION
Modern domestic law discussion tends to rattle the fundamental principle of full compensation for losses. And it may well no longer be a vital principle. This is demonstrated by practical weakening of the principle, as well as a political ambition to reform. 
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" Damages must repair the loss, the full loss, but only the loss.
In practice however, despite this principle, French judges can in the end award punitive damages covertly. To compensate the loss, they award an amount of damages in excess of what would be sufficient, but without calling them punitive damages, and without distinguishing them from compensatory damages.
14 And because the assessment of damages is a question of fact, it is not, as such, under the control of the French Supreme Court.
Therefore, some lower courts tend to award excessive damages without explicitly calling them punitive, because they know that their decision cannot be overruled by the superior court 15 . This common practice may explain recent political ambition to reform.
B.Political Ambition to Reform
The first two reforms that we will discuss weaken the principle itself. The third reform holds an exception.
In order to compete in the global arena, French politicians understand that the law must be made attractive from an economic standpoint. In 2004, and pursuant to a request from former President Chirac, a commission was formed to reform part of the French Civil Code.
16
Article 1371 provides the possibility for the judge to award punitive damages for a premeditated act, particularly for a lucrative purpose.
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This proposal is still prospective law, but it reveals the tendency of future admittance of punitive damages in French domestic law. One can also note that this proposed article add that part of the punitive damages may be allocated by the judge to the Public Treasury. This is kind of confusing, as it makes the distinction between punitive damages importance that it be adopted by French public policy. This may be consistent with the second political reform.
The second political reform is laid down in a recent announcement from President Sarkozy. To grasp the impact of this announcement, it is important to understand France's reluctance. One explanation is French business law is already penalized, so awarding punitive damages would not be justified. So if France should de-penalize business law as proposed by President Sarkozy, one of the obstacles to punitive damages would be removed. 
A.Rome II Regulation
The Rome II Regulation is the EU instrument governing the law applicable to noncontractual obligations. It was voted on July 11, 2007. 25 What was the position adopted regarding punitive damages and public policy? It varied over the legislative process. First, the Commission decided to firmly oppose "Community" public policy regarding punitive damages.
26
But the European Parliament condemned this notion, referring to the more traditional public policy "of the forum"
27
. It also revealed a more moderate approach. A new draft article was then proposed saying that the application of a law that would award excessive punitive damages may be considered incompatible with public policy. 23, deals with "public policy of the forum" which means that public policy remains mainly of national construction, although it is coming to life in the EU as well. See, Krombach, case C-7/98, March 18, 2000 , E.C.R. p. I-1935 , Rev. crit. DIP 2000 JDI 2001, p.690, obs. Huet. 25 Regulation ( See, art. 23, which read "(…) the application under this Regulation of a law that would have the effect of causing non-compensatory damages to be awarded that would be excessive may be considered incompatible with the public policy of the forum." "excessive." However, and this is a third step in the legislative process, Article 26 -finally adopted and relating to public policy -no longer makes any reference to punitive damages. This implies that punitive damages of an excessive nature, depending on the circumstances of the case and the legal system of the Member State of the court seized, may be contrary to public policy. 29 It therefore appears that there is a status quo regarding punitive damages in conflict of law issues.
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B.
ECJ Rome II, recital 32: "In particular, the application of a provision of the law designated by this Regulation which would have the effect of causing non compensatory exemplary or punitive damages of an excessive nature to be awarded may, depending on the circumstances of the case and the legal order of the Member State of the court seized, be regarded as being contrary to the public policy (ordre public) of the forum." Comp. L. Rev., vol. 3 (1), p.47. 32 It adds in relevant part that "they have to respect the principle of equivalence that is that those criteria are not less favourable than those governing actions for damages based on an infringement of national competition rules." In Manfredi, the Court expressly stated that "Community law does not prevent national courts from taking steps to ensure that the protection of the rights guaranteed by Community law does not entail the unjust enrichment of those who enjoy them."
